Nos. 15,256 and 15,257 


United States Court of Appeals 
For the Ninth Circuit 


ree 


MARGURERITE FERRANDO and FRED 
FERRANDO, co-executors of the Last 
Will and Testament of Mario Fer- 
rando, deceased; Epwarp FERRARI 
and GrorGcE FERRARI, co-executors of 
the Last Will and Testament of 
Luigi Ferrari, deceased, 

Appellants, 

VS. 


UNITED StTaTEs OF AMERICA, 
A ppellee. 


BRIEF OF APPELLANTS. 


Henry W. Howarp, 


111 Sutter Street, San Francisco 4, California, 


Attorney for Appellants. F l L Ee | 


JAN 3 0 1957 


PAUL P. O'BHIEN, GC; 


Subject Index 


Page 
MOL JUTISUICHON, .wrgas h Jhe os eae sca... Se .. 1 
MEPL EHCTCHGE 6. ce ca ed ec eee c ee ss 5 SER 2 
2 9 28 Ciglh ect. ari 2 
aoe on Ic seen ee ere 4 
Smecitications of error relied upon ...............e.eeeees 8 
oo oe @nt 12138221 a a i ee 8 
Pe CMO MOLLAN MO) iis cos cs ae daly ae eG yea saree es 10 
a vail ogo GNSS ts nen iil 
MM SMCMary Of QESUMOENL 2... ccess- 2. eu euiesiace sss 11 
me Miliiyeis'of te GVIGENCE ..... 1... eee cece eee cen vese 13 
(pes cba WeeCt 2.2.6... ces ee de eee oo eee te 13 
(b) Reasonable care and prudence ................. 13 
Estate of Ferrari: 
lm scleciione Of COUMSC) 2... <5. 6s. ea set eu wee 13 


2. Cooperation with and assistance to counsel .. 14 
3. Conduct of appellants in relation to return.. 14 
4, Mr. Cosgrove’s conduct in relation to return.. 15 
5 


Appellants unaware a complete return had 
AMET TMT LO lcci vacavrs 0 Dn pe ate eee) sca. -s os a 17 


6. What more was to be expected of appellants? 17 


Estate of Ferrando: 


1. Background and experience of appellants.... 19 
Dee oelwenion Of COUMSE) ©... cc ecn disc nsec snus 20 
3. Cooperation with and assistance to counsel... 20 
4. Conduct in relation to the return ........... 2k 
5. There was no reason for appellants to distrust 
Mir OG OVC .. Sewk ey ess sek ha veces ee es 22 
RPM mCi Case... . sid eieas Gisps s+. s+. seca ee eee 23 
ATW OLMUCTING! . «5. cc eee ee tee teens 23 


De ANC ON GOUNSC! «0.0... ccc ccc cee se tec e esse cence 24 


il SuBJEcCT INDEX 


Page 
3. Failure to file as distinguished from erroneous advice 27 
a WFstale tax cases ..........0-c0eeeessses-s nn 28 
5. Delay in payment of tax distinguished .............. 33 


(Coy i) 34 


Table of Authorities Cited 


Cases Pages 

Adelaide McColgan v. Commissioner, 10 B.T.A. 959 ........ 29, 32 

Estate of Abraham Werbalowski, 9 T.C. 689 .............. By 

eyare ot Arthur D. Cronin, 7 T.C. 1403 ................. 32, 33 

Seeeecwoimeurice, 4 TC. UIT... 0. cas eae be ee ee eee 32 

mecaresar Wirchner, 46 BIT.A."578 .... 2.22. s cscs eee eens 29, 31 

Estate of Phillip S. Reichers, 9 T.C.M. 403 ............... 31 
Fisk v. Commissioner of Internal Revenue, 203 Fed. 2nd 358 

sco 00 6 OO ee nT; ere eee 27, 29, 33 
Hatfried, Ine. v. Commissioner of Internal Revenue, 162 

Worl, Sabl CLS eee earn ree cee re 24 
Haywood Lumber & Mining Company v. Commissioner of 

Internal Revenue (1950), 178 Fed. 2nd 769 .......... 25, 26, 27 
Lee Field, et al. v. Commissioner, January 21, 1955, 14 

ieee, (OCH Decision No. 2080 (M)) ......c0c5 0-0 ses 28 

Spies v. United States, 317 U.S. 492, 63 S. Ct. 364 ......... 24 

Statutes 
Income Tax Regulations 118, Section 39.291-1 ............. 238, 29 
Internal Revenue Code of 1939: 

“roentgen Oe el 33 

See OGM 61h” * Se aM aN aa -ca sdleaanla  ak 24 

ee piomeme (dC 1). .css abs ou eee ees 2,7, 9,11 

S CEIOM MON MEE «<5 SR ON Aarne RM « S eaneesaace. « 1 

Treasury Department Regulations 105 .................... 2, 34 

See (C0) ne en nnn ae eee 34 

Se aiMeoleiCmerr et. |. ome nites... eee ake esas 34 

Other Authorities 
Mmevenue Ruling 172, 1953-2 CB 226 ............ cece ene 27 


Pe OO ous Foe ass Sg A ease eco eee ee ee ee 30 


Nos. 15,256 and 15,257 


United States Court of Appeals 
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MARGURERITE FE'ERRANDO and FRED 
FERRANDO, co-executors of the Last 
Will and Testament of Mario Fer- 
rando, deceased; Epwarp FERRARI 
and GroRGE FERRARI, co-executors of 
the Last Will and Testament of 
Luigi Ferrari, deceased, 

Appellants, 
VS. 


UNITED States OF AMERICA, 
A ppellee. 


BRIEF OF APPELLANTS. 


STATEMENT OF JURISDICTION. 

This is an appeal from final judgments of the 
United States District Court for the Northern Dis- 
trict of California, Southern Division, The Honorable 
Louis E. Goodman Presiding, entered on the 22nd day 
of June, 1956. The proceedings below were commenced 
with the filing on February 16, 1955, of complaints 
pursuant to Section 3772 of the Internal Revenue 
Code of 1939 for the recovery of penalties collected 
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by Appellee upon the alleged authority of Section 3612 
(d)(1) of said Code from Appellants as co-executors 
of the Last Will and Testaments of the above named 
decedents. 


Notice of this appeal was timely filed on July 19, 
1956. 


STATEMENT OF THE CASE. 
Estate of Ferrari. 

Appellants are the sons of Luigi Ferrari who died 
in San Francisco on August 2, 1946. His last will and 
testament was admitted to probate on August 30th 
of that year and on the same day Appellants were 
appointed co-executors of the will. Forthwith they 
employed as counsel for the estate Mr. Lloyd J. Cos- 
grove, a widely known and reputable attorney in their 
immediate community who, for many years prior to 
his death, had represented their father in legal mat- 
ters. Mr. Cosgrove accepted the employment and the 
Appellants, as the record shows, did everything within 
their power to furnish him with the assistance and 
information he required for the task. 


The federal estate tax return of the estate became 
due on November 2, 1947. This time was duly extended 
in writing in accordance with Treasury Department 
Regulation 105 until December 2, 1947. Prior to that 
time, Appellants signed a Federal Estate Tax Return 
in the office of Mr. Cosgrove. He explained that it 
was not necessary to pay the tax at that time, but that 
when it was paid, it would bear interest at the rate of 
six per cent (6%) per annum. Cir rs) 
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Although the return was not complete, Mr. Cosgrove 
nevertheless, left it in the Office of the Deputy Col- 
lector of Internal Revenue at San Francisco, Mr. Paul 
Doyle. Subsequently, in the early part of 1948, Mr. 
Cosgrove employed the services of the accounting firm 
of Prior & McClellan to prepare a completed return 
and finally on April 22, 1949, the return left with 
Mr. Doyle was corrected by substituting various 
schedules, the completed return filed and the tax paid 
in full together with interest to the date of payment. 


The Appellants did not know Mr. Paul Doyle and 
had no knowledge of a discussion or arrangement had 
by Mr. Cosgrove with him, nor were they aware that 
the filing of a complete return had been delayed or 
that possible penalties were involved until shortly 
before the final return was in fact filed. (Tr. 187- 
189.) 


George and Edward Ferrari were born and raised 
in the Potrero and Mission Districts in San Fran- 
cisco. George Ferrari completed High School and his 
brother, Edward, finished the first year of High 
School. Although their father and mother had, through 
ereat frugality, acquired a substantial amount of 
property by the time of the father’s death, both of 
these Appellants have earned their livelihood by hard 
physical labor. Their business consists of buying 
vegetables in the wholesale market in San Francisco 
and personally delivering them to the restaurant trade 
in the city. All of the manual labor involved in the 
enterprise was carried on by the father, this decedent, 
and his three sons. A year before the death of Luigi 
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Ferrari his son, Anthony, died and after the death of 
Luigi in 1946, the entire burden of the business fell 
upon the shoulders of these Appellants. As the testi- 
mony indicates, they go to work at 4:30 in the morning 
and their tasks are not completed until late afternoon. 
The properties which their father and mother ac- 
quired, and which their mother acquired through the 
estate of their father, are managed and operated by 
the real estate firm of Madison & Burke. 


Prior to the death of Luigi Ferrari, neither of 
these Appellants had ever acted in the capacity of a 
co-executor nor had they any connection with the pro- 
bate of estates of decedents. They were totally un- 
familiar with the nature of these proceedings in all 
of their aspects. 


Estate of Ferrando. 

The Appellants, Marguerite Ferrando and Fred 
Ferrando, are the surviving spouse and son, respect- 
fully, of Mario Ferrando who died in San Francisco, 
California on April 20, 1947. The last will and testa- 
ment of the deceased was admitted to probate on May 
13th of that year and on the same day Appellants 
were appointed co-executors of the will. Within a few 
days after the death of Mr. Ferrando, Appellants em- 
ployed Lloyd Cosgrove as their attorney. As in the 
Ferrari case, Mr. Cosgrove had represented the de- 
ceased in legal matters for many years prior to his 
death and drew his last will and testament. 


Mr. Cosgrove accepted the employment and under- 
took to do everything required to administer the estate 
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in probate, including specifically the preparation of 
estate and inheritance tax returns. (Tr. 36, 67.) 


Mr. Cosgrove frequently called upon Appellants for 
the purpose of signing documents required in the ad- 
ministration of the estate, the marshalling of the as- 
sets, and the making of court appearances. Accord- 
ing to the testimony of Mr. Cosgrove, Mr. Ferrando 
responded promptly to all his various requests for in- 
formation and assistance. 


The federal estate tax return involved here became 
due on July 20, 1948. Mr. Cosgrove did not communi- 
eate this fact to Appellants in this case, nor did he 
take any action to obtain an extension of time within 
which to file the return. However, on February 8, 
1949, Mr. Cosgrove addressed a letter to Mr. Ferrando 
advising him that the federal estate tax return had 
been completed, asking that he and his mother come 
to his office to sign it, and requesting that he ‘‘give 
this matter your usual prompt attention’’. (Tr. 38, 
Plaintiffs’ Exhibit No. 1.) 


Mr. and Mrs. Ferrando responded promptly to this 
request and shortly after signed the return in the of- 
fice of Mr. Cosgrove. On or about the 15th day of 
February, Mr. Cosgrove called Mr. Ferrando and 
asked that he make out a check in payment of the 
tax, and that he would arrange to have it picked up. 
The check stub shows that it was written on February 
17, 1949, though the cancelled check shows a typewrit- 
ten date of July 15, 1948. (Tr. 47, 49—Defendant’s 
Exhibits A and B.) Except for the date, the check 
was in the handwriting of Mr. Ferrando. Mr. Fer- 
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rando had no recollection with reference to the omis- 
sion of the date from the check, and testified that he 
first became aware of the fact that the date July 15, 
1948 was inserted on the check at the time it was of- 
fered as an exhibit at the first trial of Mr. Doyle and 
Mr. Cosgrove. 


The estate tax return of the Ferrando Estate was 
prepared by the Messrs. Prior and McClellan, a firm 
of Certified Public Accountants whom Mr. Cosgrove 
employed in the late fall of 1948. (Tr. 97.) 


The substance of Mr. Cosgrove’s testimony was that 
prior to the due date of the return (July 25, 1948) he 
telephoned Mr. Paul Doyle, the Chief Office Deputy 
Collector of Internal Revenue, and advised him that 
he would be unable to timely file the return because 
of the pressure of business and that in response, Mr. 
Doyle told him to bring the return as soon as time 
would permit, which Mr. Cosgrove regarded as an in- 
definite oral extension of time. (Tr. 73.) 


Mr. and Mrs. Ferrando never knew Paul Doyle, nor 
of any arrangements made or conversations had with 
him by Mr. Cosgrove. They had no knowledge that 
the return was filed late or that penalties were in- 
volved until the Internal Revenue Agents called on 
them several years later in connection with the inves- 
tigation of Mr. Cosgrove and Mr. Doyle. (Tr. 40.) 


Mrs. Ferrando is an Italian woman who came to 
this county from Uruguay in 1900 at the age of 
twelve. She did not attend school beyond the eighth 
gerade. Although she was named co-executor in the 
will, her son discharged the major share of their 
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duties in the administration of the estate, though she 
made all the appearances required and signed all docu- 
ments when called upon to do so. (Tr. 62, 63.) Fred 
Ferrando went to Portola Grammar School and to 
Mission High School in San Francisco, although he 
did not complete high school. From an early age he 
worked in his father’s concrete contracting business 
and carried it on after his death. 


Neither Mrs. Ferrando nor her son had ever before 
acted in the capacity of an executor and both were 
totally unfamiliar with the probate of estates. These 
facts, together with the fact that they employed an 
experienced attorney to represent them, were ex- 
pressly recognized by the Court below in its Opinion 
and Order for Judgment. (Tr. 17.) 


The facts of the cases summarized above are essen- 
tially without contradiction in this record, nor do they 
differ with the undisputed facts before this Court a 
few years ago in the criminal proceeding involving 
Mr. Cosgrove and Mr. Doyle, No. 13,626. 


The Commissioner of Internal Revenue asserted the 
penalties in dispute pursuant to Section 3612(d) (1) 
of the 1939 Internal Revenue Code for failure to 
timely file the Estate Tax return in question. This 
action was commenced upon the ground that Appel- 
lants were entitled to the benefits of the exception pro- 


vided in the statute in cases where ‘‘. . . the failure to 
file... was due to reasonable cause and not to wilful 
neglect .. .”’ 


Appellants contend that as a matter of law, upon 
the record presented, they are entitled to the relief 
prayed for below. 
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SPECIFICATIONS OF ERROR RELIED UPON. 
Estate of Ferrari. 
1. The United States District Court erred in mak- 
ing the following findings of fact: 

(a) The Appellants made no attempt to de- 
termine if their attorney was acting with dili- 
gence in preparing and filing a federal estate tax 
return as required by law. 


(b) That the Appellants made no attempt to 
determine whether a federal estate tax return had 
been filed. 


(c) That the Appellants’ conduct failed to 
discharge their duty to prepare and file a federal 
estate tax return. 


(d) That the Appellants were guilty of wilful 
neglect in failing to determine whether their at- 
torney was acting with diligence in the prepara- 
tion and filing of a federal estate tax return. 


(e) That the failure to file a federal estate 
tax return within the period prescribed by law 
was not due to reasonable cause as to the 
Appellants. 


2. The United States District Court erred in re- 
spect of the following conclusions of law: 

(a) That the Appellants’ conduct failed to 
discharge their duty to prepare and file a federal 
estate tax return. 

(b) That there was no reasonable cause on 
the part of appellants for failure to file a federal 
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estate tax return within the period prescribed by 
law. 


(c) That the Appellants’ failure to file a fed- 
eral estate tax return within the period prescribed 
by law was due to Appellants’ wilful neglect. 


(d) That the penalties assessed by the Appel- 
lee against the Appellants were validly assessed 
pursuant to the provisions of Section 3612(d) (1) 
of the Internal Revenue Code of 1939. 


(e) That the Appellee was properly entitled 
to judgment in this cause. 


3. The United States District Court, in its Opinion 
and Order for Judgment, erred in the following 
respects: 

(a) The Court’s statement to the effect that 
the showing made by Appellants that the delin- 
quent filing in question was not due to any neg- 
lect on their part, is wholly lacking in clarity and 
persuasiveness, is not sustained by the evidence in 
the case. 


(b) The Court’s statement, that the testimony 
of Appellants to the effect that before the due 
date of the return they in fact and in good faith 
signed a completed return, is so equivocal and 
lacking in forthrightness that it is unacceptable, 
and is not only inconsistent with the Court’s vwn 
conclusions of law and findings of fact, but is 
wholly unjustified by the record in the ease. 


(c) The Court erred in its statement that the 
Appellants failed to sustain their burden of show- 
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ing that the delinquent filing is due to reasonable 
cause and not to wilful neglect, because said state- 
ment is not sustained by the evidence in the case. 


Estate of Ferrando. 
1. The United States District Court erred in mak- 
ing the following findings of fact: 
(a) The plaintiffs made no attempt to become 
familiar with their duties and obligations as 
executors of the Estate of Mario Ferrando. 


(b) That plaintiffs, as co-executors of the last 
will and testament of Mario Ferrando, made no 
attempt to determine whether the attorney em- 
ployed by them was acting with due diligence in 
preparing the federal estate tax return. 

(c) That plaintiffs’ conduct failed to discharge 
the duty to prepare and file a federal estate tax 
return. 

(d) That there was no reasonable cause for 
the failure of plaintiffs to file a federal estate tax 
return within the time prescribed by law. 

(e) That the failure of plaintiffs to make and 
file a return within the time prescribed by law 
was due to willful neglect. 


2. The United States District Court erred in re- 
spect of the following conclusions of law: 
(a) That the plaintiffs’ conduct failed to dis- 
charge the duty to prepare and file a federal estate 
tax return. 


Lil. 


(b) That the failure to file a federal estate 
tax return within the time prescribed by law for 
the Estate of Mario Ferrando is due to plaintiffs’ 
willful neglect. 


(c) That there is no reasonable cause for the 
failure of plaintiffs to file a federal estate tax 
return within the period prescribed by law. 


(e) That the defendant was properly entitled 
to judgment in this cause. 


3. The United States District Court erred in its 
Opinion and Order for Judgment in its conclusion 
that on the evidence in the case, with particular refer- 
ence to the Court’s asknowledgment of the facts that 
the plaintiffs were wholly unfamiliar with the ad- 
ministration of estates and employed an experienced 
attorney to represent them, that as a matter of law 
they nevertheless failed to discharge their duty of 
reasonable care in the circumstances. 


ARGUMENT. 
1. SUMMARY OF ARGUMENT. 

(a) The statute under which the penalties in ques- 
tion were assessed and collected is Section 3612 (d) 
(1) of the Internal Revenue Code of 1939, which so 
far as applicable reads as follows: 

“‘cd) Additions to Tax: 

(1) Failure to File Return—In case of any 
failure to make and file a return or list, within 
the time prescribed by law, or prescribed by the 
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Commissioner or Collector in pursuance of law, the 
Commissioner shall add to the tax 25 per centum 
of its amount, except that when a return is filed 
after such time and it is shown that the failure 
to file it was due to reasonable cause and not to 
wilful neglect, no such addition shall be made to 
Dieta X wena 


(b) The Regulations of the Treasury Department 
and the decisions of the Courts have established the 
basic proposition that: 

‘‘the delay is due to reasonable cause if the tax- 
payer exercised ordinary care and prudence.”’ 


(c) The Appellants in these cases contend that 
when, upon the death of their kin, they: 

(1) Recognized their utter incapacity by 
reason of experience, training, education and 
background to discharge the manifold duties of 
the administration in probate of estates, including 
the task of preparing and filing complex federal 
tax returns, and 


(2) Entrusted the performance of those duties 
to an attorney of outstanding reputation in their 
community whom they had known and relied upon 
for many years and was by reason of professional 
association familiar with the affairs of the 
deceased, and 

(3) Did everything within their limited power 
to furnish their attorney with the tools and in- 
formation required for the task, and responded 
to his every request for cooperation, 
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that they did everything that the law could expect 
of them as reasonable, prudent and conscientious in- 
dividuals in the fulfillment of their obligations to the 
United States with respect to the filing of the federal 
estate tax return. Accordingly, they contend, the impo- 
sition of the penalties in question was illegal and 
erroneous, and that they ought to be refunded. 


aa 


2. ANALYSIS OF THE EVIDENCE. 
(a) Wilful Neglect. 

The Appellants in both these cases do not hesitate 
to say most emphatically that the finding of the Court 
below that the failure to file the return in question 
within the time prescribed by law was due to their 
wilful neglect is wholly unsupported by the evidence. 
This is not a question of insufficiency of the evidence 
—there is no evidence at all to support the finding. 


(b) Reasonable Care and Prudence. 
Estate of Ferrari. 
1. Selection of Counsel. 

At the time of their father’s death, George and 
Edward Ferrari knew Lloyd Cosgrove not only as 
their father’s attorney of many years standing, but 
as a well-known and reputable lawyer in their imme- 
diate community. Mr. Cosgrove had drawn the will of 
Mr. Ferrari and, quite naturally and promptly, after 
the death of their father, George and Edward turned 
to Mr. Cosgrove for his professional services required 
to settle the estate. Mr. Cosgrove accepted their em- 
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ployment and specifically undertook to do everything 
that was necessary to complete the administration of 
the estate, including the preparation and filing of such 
tax returns as may be required. (Tr. 113.) It is true 
that the Appellants did not inquire of Mr. Cosgrove 
as to whether he was an expert in matters relating to 
Federal Estate taxation, but the reason is plainly 
obvious. At that point they had no knowledge, nor 
had they ever had any occasion to become familiar 
with the laws or facts relating to Federal Estate taxes: 
They could not in the nature of things conceive of 
Federal Estate taxes as something separate and apart 
from the general administration of estates in probate, 
and thus exercise an independent judgment that some 
tax expert ought to be employed. That very deci- 
sion itself had to be left to Mr. Cosgrove and he 
assumed the duty of making it. 


2. Cooperation With and Assistance to Counsel. 


As the probate file before the Court, and the testi- 
mony of the Appellants and Mr. Cosgrove, plainly 
indicate, Appellants responded to every request of Mr. 
Cosgrove for information and documents required by 
him in connection with the probate of the estate, made 
the necessary Court appearances, signed petitions and 
pleadings necessary, and consulted with him in his 
office on many occasions with respect to the various 
problems of administration of the estate. 


3. Conduct of Appellants in Relation to Return. 


With respect specifically to the federal estate tax 
return in question here, the testimony is clear and 
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uncontradicted that in the late fall of 1947 George 
and Edward Ferrari signed a federal estate tax return 
(which they referred to as federal estate tax papers) 
in the office of Mr. Cosgrove. This evidence has not 
been impeached or impugned in any way, and it is 
consistent with the testimony offered by Mr. George 
Ferrari in the criminal action involving Mr. Cosgrove 
in 1952 which counsel for the government quoted in 
this proceeding. (Tr. 181.) In the criminal proceed- 
ing, Mr. Edward Ferrari, as the government’s own 
witness, testified that he signed the federal estate tax 
return and the preliminary notice ‘‘about the same 
time’’. The preliminary notice, as was stipulated in 
this proceeding, was filed in the Office of the Collector 
of Internal Revenue on December 2, 1947. To this 
must be added the Court’s own conclusion in this case. 
Gir.27,,.N 0...2:) 

“That the return filed on December 2, 1947... 

did not comply with the provisions of Section 

SDs camel? 


4. Mr. Cosgrove’s Conduct in Relation to Return. 


The substance of the testimony of Mr. Cosgrove 
with respect to the return was that he thereafter 
brought it to the office of Mr. Paul Doyle in an incom- 
plete condition because of estimated valuations and 
lack of detail relating to liabilities, and at the time 
that the tax was paid in 1949 he went to Mr. Doyle’s 
office, attempted to make certain corrections on this 
return, and then at the suggestion of Mr. Doyle took 
the return back to his office and retyped it. (Tr. 157.) 
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However improbable the latter testimony may be, 
there is no room to dispute the evidence in this case 
that a return was in fact signed by the Ferraris in 
the office of Mr. Cosgrove during the latter part of 
1947. It is to be noted that the first sheet and the 
signature sheet of the federal estate tax return in 
evidence in this proceeding as Exhibit A bear a differ- 
ent serial number than the other sheets in the return, 
which indicates the signature page was signed at a 
time other than the time when the pages containing 
the detail with respect to assets and liabilities were 
inserted. 


It is the unchallenged testimony of Appellants that 
they had no knowledge whatever of what transpired 
with respect to the return after the time they had 
signed it, except the representations that were made 
to them by Mr. Cosgrove on a number of occasions, 
as indicated in the testimony, that a return was in 
fact on file. These representations were made to the 
Ferraris by Mr. Cosgrove on three occasions: 


First of all, when the Appellants asked Mr. Cos- 
grove if it was too late to change the valuations for 
Federal Estate tax purposes in the early part of 1948, 
at which time Mr. Cosgrove advised them that they 
could always make the change; (Tr. 183) 


Second, when later in 1948 through Mr. DeMartini 
they learned of the requirements appearing on the 
face of Form 706 that ‘‘the tax is due 15 months after 
the date of the decedent’s death’’, they went promptly 
to Mr. Cosgrove’s office to inquire as to the status of 
the matter and were assured by him then that as long 
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as a return was on file, the (together with the statu- 
tory interest) tax could be paid as soon as the money 
was raised (Tr. 187); and 

Finally, when this matter was raised again in 1949 
after Mr. Baier, the attorney, had indicated to them 
the possibility of penalties being involved. (Tr. 189.) 


5. Appellants Unaware a Complete Return Had Not Been Filed. 


The relevance of the testimony of Mr. Cosgrove 
with reference to his relationship with the Office of 
the Collector of Internal Revenue in this proceeding 
was that there was no conduct on his part of which 
the Appellants could have been aware that would have 
put them on notice that the filing of the return had 
not been properly attended to, and that therefore 
some duty devolved upon them independently to see 
that some action was taken. 


It is to be noted that, consistent with their under- 
standing of the matter, the Appellants in this case, 
after arrangements had been made to borrow money 
to pay the tax, furnished Mr. Cosgrove not only with 
a check in payment of the tax reflected on the return, 
but a check in payment of the interest in full to the 
date of payment, both checks being dated as of the 
date of payment. 


6. What More Was to Be Expected of Appellants? 

It seems incomprehensive that any standard of rea- 
sonable care would then impose upon Appellants a per- 
sonal duty to see that the return was filed in the 
office of the Collector of Internal Revenue any more 
than reasonable care would require that they see that 
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every other document involved in a probate proceeding 
was in fact filed with the proper official. 


It seems grossly unreasonable to expect that the 
Appellants here should have been apprehensive that 
Mr. Cosgrove would not perform his duty in the filing 
of the return, when it appears that in fact he was 
performing his duties with respect to every other 
phase of the probate proceeding. It seems irrational 
to insist that executors of the experience and back- 
ground of these Appellants should be asked to com- 
prehend a different standard of obligation or duty or 
responsibility with respect to one phase of the probate 
of an estate than with regard to all other phases of 
the probate of an estate. 


One might ask the question, ‘‘what should the Ap- 
pellants have done here that they didn’t do?”’ Should 
they personally have taken the return after it was 
signed to the Office of the Collector of Internal 
Revenue? Should they have gone to 100 McAllister 
Street, sought out the Estate Tax Division, inde- 
pendently inquired as to the law and regulations as 
respects the filing and payment of the tax, and to have 
checked the records from time to time to see that the 
return was filed or that extensions were duly ob- 
tained? Was there information required which they 
failed to furnish Mr. UVosgrove? Was there any action 
taken by them which prevented Mr. Cosgrove from 
doing his duty? Did anything occur within their 
knowledge that should have put them on notice that 
things were not right, from which a duty to take 
independent action would arise? 
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All these questions must be answered in the negative, 
and Appellants assert again that in good faith they 
did everything that could be expected of reasonable 
and prudent men to discharge their duty to the 
government in respect of this action. 


Estate of Ferrando. 
1. Background and Experience of Appellants. 

Marguerite Ferrando, the widow of the deceased 
and a co-executor of his estate, was an elderly woman 
of little education. The testimony indicates that al- 
though she signed the various documents Involved in 
the probate proceeding, and accompanied her son and 
co-executor, Fred Ferrando, to various meetings with 
their attorney, Mr. Cosgrove, she relied wpon her son 
almost completely and discharged her duties under his 
direction. 


Fred Ferrando grew up in the Mission District and 
did not himself complete high school. Upon finishing 
school he went to work in his father’s concrete con- 
tracting business, and upon his father’s death carried 
on the business. 


In the conduct of this business he gained some 
familiarity with periodic tax returns of various types 
that are generally required to be filed in connection 
with the operation of a business and with respect to 
the income of individuals. He testified however that 
his income tax returns were prepared by accountants 
and that unemployment and withholding tax returns 
were prepared by a girl in his office and that his main 
responsibility was the payment of the tax itself. In 
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response to the question of government counsel that 
he was familiar with the fact that withholding taxes 
and unemployment taxes for the State were reported 
to the Franchise Tax Commission, he answered in the 
affirmative. This of course is not true, and inasmuch 
as there 1s no State withholding tax, and unemploy- 
ment taxes are paid to the Department of Employ- 
ment. (Tr. 41, 43.) 


2. Selection of Counsel. 


My. Ferrando testified that he had known Mr. Cos- 
grove for 18 years, and from time to time Mr. Cos- 
grove had represented him in various legal matters. 
He stated that Mr. Cosgrove had drawn his father’s 
will and that, in the normal course of events, he turned 
to Mr. Cosgrove upon his father’s death. He stated 
that he employed Mr. Cosgrove for the purpose of 
taking care of all matters required to be attended to 
in the course of the probate and administration of an 
estate. 


3. Cooperation With and Assistance to Counsel. 


Mrs. Ferrando testified that she knew of the ex- 
cellent reputation of Lloyd Cosgrove in the community 
as an attorney, and that with her son she necessarily 
placed the burdens and responsibilities of administra- 
tion of the estate in his hands. Mi. and Mrs. Ferrando 
testified, as did Mr. Cosgrove, that they complied with 
all of the requests of the latter for documents, and 
in due course and as they were asked, they signed the 
various petitions and affidavits required and made the 
necessary Court appearances. 
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4. Conduct in Relation to the Return. 


With respect to the Federal Estate Tax, Mr. Fer- 
rando testified that he received from Mr. Cosgrove a 
letter dated February 8, 1949 in which it was stated 
that the Federal Estate Tax return had been prepared, 
and asking that he and his mother call at the office for 
the purpose of signing it. The letter concluded, 
‘‘Please give this matter your usual prompt atten- 
tion’’. Mr. Ferrando testified that shortly after that 
time Mr. Cosgrove called and asked that Mr. Fer- 
rando send him a check in the amount of $14,525.69 
in payment of the tax disclosed on the return. He 
testified that the date appearing on the check, July 15, 
1948, was not put on by him, but he does not recall 
the circumstances under which it was omitted at the 
time he made the check up. 


Mr. Ferrando had no prior experience as an execu- 
tor, and had never participated before this time in the 
probate of an estate. He had no independent knowl- 
edge as a layman as to the nature of these proceed- 
ings, including such things as Inventories and Ap- 
praisements, Inheritance Tax Affidavits, Estate Tax 
Returns, ete. There was no conceivable way in which 
he in his own mind could separate from the duties 
devolved upon Mr. Cosgrove one phase of the probate 
of the estate or another. He could not isolate the mat- 
ter of the Federal Estate Tax return or the Inventory 
and Appraisement or the preparation of an Inherit- 
ance Tax Affidavit out of the whole fabric of the pro- 
bate and reserve to himself special responsibility or 
devolve it upon someone else, because he had no com- 
prehension of those things at all. 
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It 1s inconceivable that Mir. Ferrando, or any per- 
son with his background and experience, could have 
entertained a notion that the laws relating to Federal 
Estate taxes were something separate and apart from 
the general problems involved in the probate of an 
estate, which then placed special responsibility on him 
or required him to turn to someone other than his 
attorney. 


5. There Was No Reason for Appellants to Distrust Mr. Cosgrove. 


Examination of the testimony of Mr. Ferrando and 
Mr. Cosgrove, and a review of the file of the Superior 
Court, which was before this Court in this proceeding, 
negatives any suggestion or inference that Mr. Fer- 
rando had any reason to doubt the competence of Mr. 
Cosgrove to handle all of the various phases of the 
probate administration, or that he was in any way 
neglecting his duties and responsibilities in the mat- 
ter. There is also a striking absence of any fact or 
circumstance which might have served to bring to the 
attention of Mr. Ferrando any such feeling. The letter 
of February 8, 1949 is obviously routine in nature 
and, if any doubts were then in Mr. Ferrando’s mind, 
could serve only to reassure him that matters were 
being attended to in the normal course of events. 


It is of interest to note that at the time of the letter 
and at the time of the filing of the return in the Fer- 
rando Estate, the time for the payment of the State 
Inheritance Tax (two years after the date of death), 
had not yet expired. Obviously it is not to be ex- 
pected that a layman would, in his own mind, dis- 
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tinguish between the two unless it were specifically 
ealled to his attention. 


Assuming, arguendo, that the apparent request of 
Mr. Cosgrove, or someone in his office, to Mr. Fer- 
rando, to leave the check in payment of the tax un- 
dated should have aroused some suspicion in his mind 
at that time as to the status of the return, this event 
occurred a long time after the due date of the return 
had passed, and a substantial period of per auenty. 
had expired. 


The testimony of Mr. Ferrando and his mother on 
direct examination remained substantially unchal- 
lenged. It was not contradicted or impeached in any 
way whatsoever. 


THE LAW OF THE CASE. 
We have quoted the provision of the Internal Reve- 
nue Code involved in this proceeding on pages 11-12. 


1. MEANING OF TERMS. 


There are no Treasury Department Regulations 
construing this Section of the Code, but Section 
39,.291-1 of Income Tax Regulations 118 states, with 
reference to similar language in the income tax law, 
that: 


‘‘the delay is due to reasonable cause .. . if the 
taxpayer exercised ordinary care and prudence 
29 
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With reference to the parallel provision of the 
income tax law (Section 291, Internal Revenue Code 
of 1939), the Supreme Court of the United States in 
Spies v. United States, 317 U.S. 492, 63 Supreme 
Court 364, has declared that: 

‘Tt is not the purpose of the law to penalize 
frank difference of opinion or innocent errors 
made despite the exercise of reasonable care.”’ 
(Italics ours). 


In an exhaustive review of the authorities on the 
subject, the Third Circuit Court of Appeals in a lead- 
ing decision, Hatfried, Inc. v. Commissioner of Inter- 
nal Revenue, 162 Fed. 2nd 628, concluded: 

‘‘The Courts, as above stated, have ruled that 
‘reasonable cause means nothing more than the 
exercise of ordinary care and prudence’ and ‘will- 
ful’ as ‘intentional or knowing or voluntary’.”’ 


——Sae 


2. RELIANCE ON COUNSEL. 


In the Hatfried decision, supra, which involved a 
failure of an accountant for the taxpayer, upon whom 
he had relied, to file a personal holding company 
return, the Court said: 

‘To hold that a taxpayer who selects as his 
agent a certified public accountant (to whom as 
a class the Treasury Department and The Tax 
Court itself accord recognition as ‘experts’ and 
as ‘counsel’) has failed to exercise ‘ordinary care 
and prudence’ and becomes liable for the error of 
his advisor as ‘agent’ ts an inconceivable proposi- 
tion”’ (Italics ours). 
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This remark and the one quoted above from the 
Court’s opinion were made in answer to the broad 
contention of the government ‘‘that ignorance of the 
law is no excuse, whether that ignorance is on the 
part of the taxpayer or his advisor.”’ 


The leading case on the general subject involved 
here is the decision of the Second Circuit Court of 
Appeals in Haywood Lumber & Mining Company v. 
Commissioner of Internal Revenue, (1950) 178 Fed. 
2nd 769. There, a corporation executive consulted a 
qualified certified public accountant and placed before 
him all necessary information about the affairs of the 
corporation which the accountant would require for 
the purpose of filing its return. The accountant ad- 
mitted that he knew that the taxpayer was in fact a 
personal holding company, but through inadvertence 
failed to inform the officer of the corporation of this 
fact and to prepare the return in question. The execu- 
tive was aware of the personal holding company 
statute, but had not studied its application and it did 
not occur to him that the corporation was in fact a 
personal holding company. The Tax Court sustained 
the imposition of the penalty but the Circuit Court 
of Appeals reversed. The Court pointed out that 
‘‘reasonable cause’’ as used in the statute is defined 
in the Regulations (Section 39.291-1) to mean ‘‘that 
the taxpayer exercised ordinary business care and 
prudence’’. The Court of Appeals said: 


‘“When a corporate taxpayer selects a compe- 
tent tax expert, supplies him with all the neces- 
sary information, and requests him to prepare 
proper tax returns, we think the taxpayer has 
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done all that ordinary business care and prudence 
can reasonably demand .. .”’ 

‘‘Respondent contends that where all the re- 
sponsibility for the preparation of tax returns is 
delegated to an agent, the taxpayer should be held 
to accept its agent’s efforts, cum onere, and be 
chargeable with his negligence .. . Further re- 
flection convinces us that that proposition is not 
sound. The standard of care imposed by Section 
291 is personal to the taxpayer. To impute to the 
taxpayer mistakes of his consultant would be to 
penalize him for consulting an expert; for he 
must take the benefit of his accountant’s advice, 
cum onere, then he must be held to a standard of 
care which is not his own and one which in most 
cases would be far higher than that exacted of a 
layman.”’ (Italics ours). 


We find no conceivable basis upon which these 
cases can be distinguished from the Haywood deci- 
sion, though we do feel that the equities of these cases 
are stronger. The Haywood decision, for example, 
involved a corporation executive who had some 
familiarity with the statute involved and who, it is to 
be presumed, had a general knowledge of taxing stat- 
utes as a whole, so far as filing returns are concerned. 
Upon the facts, however, it is inconceivable that the 
same Court would view Messrs. Ferrando and Ferrari, 
for example, in a less favorable light. 


The Treasury Department has now recognized the 
preponderance of authority which has followed the 
Haywood decision, and has accorded limited recogni- 
tion to the principle enunciated. The Service will now 
excuse the late filing penalty in the cases of failure 
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to file personal holding company returns where there 
was reliance on the advice of tax counsel to the effect 
that no return was due. See Revenue Ruling 172, 1958- 
2CB 226. 


—— 


3. FAILURE TO FILE AS DISTINGUISHED FROM 
ERRONEOUS ADVICE. 

It is to be noted that the Haywood case, supra, in- 
volved mistake and inadvertence on the part of the 
taxpayer’s counsel, who knew a return was in fact 
due. Thus, its application cannot be limited, as the 
Government would have it, to the erroneous exercise 
of judgment on the part of the adviser, but on the 
contrary applies as well to the consequences of the 
adviser’s neglect or mistake. 


This precise proposition has been affirmed by the 
Sixth Circuit Court of Appeals in Fisk v. Commis- 
stoner of Internal Revenue, 203 Fed. 2nd 358, a case 
involving the late filing of a Federal Estate Tax Re- 
turn. In reversing the Tax Court, this Court said: 

‘‘We think the addition of the penalty consti- 
tuted error as a matter of law. The question of 
the existence of reasonable cause is in the first 
instance one for The Tax Court ... which must 
decide whether the elements which constitute 
reasonable cause are present in the case. What 
elements must be presented to constitute reason- 
able cause is a question of law... 


“In Hatfried, Inc. v. Commissioner, supra, 
where it appeared that the only possible conclu- 
sion on the record was that the failure to file a 
personal holding company return was made on 
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an accountant’s advice, the Third Circuit held 
that the finding that there was no reasonable 
cause was not sustained by substantial evidence. 
Whether we adopt the theory of this case or of 
the cases which hold that in such matters reliance 
upon an attorney constitutes reasonable care as a 
matter of law, the result is the same and the 
decision herein is erroneous... 


‘‘We adhere to the rules stated in Haywood 
Lumber & Mining Co., supra, that as a matter of 
law reasonable cause was shown in this case. This 
rule, we hold, apples to the filing of tax returns 
as well as to reliance upon technical advice im 
complicated legal matters. We think this conelu- 
slon is in accord with the principle declared by 
the Supreme Court that the penalties under the 
revenue laws were designed to be imposed upon 
conduct ‘which is intentional, or knowing, or vol- 
untary, as distinguished from accidental’. . . 

‘* “Tt is not the purpose of the law to penalize 

. innocent errors made despite the exercise of 
reasonable care.’ Spies v. Umted States, 317 
USS. 4026.—-~” 


The Tax Court recently followed this decision in an 
income tax case, Lee Field, et al. v. Commissioner, 
January 21, 1955, 14 T.C.M. (CCH Decision No. 
2080 (M)). In that case the petitioners signed in 
blank a federal income tax return and left it with a 
public accountant with whom they had had previous 
business to prepare and file. The accountant, Mr. 
Eigen, completed the return in time for filing on the 
due date but, through inadvertence, placed it in the 
wrong file and it was not discovered until several 
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months later. Upon the authority of the Estate of 
Kirchner, 46 B.T.A. 578, and Fisk v. Commissioner, 
supra, the Tax Court concluded that the failure to 
file the return in time was due to reasonable cause 
and not to willful neglect. 


oe ee 


4. ESTATE TAX CASES. 


The question here has been raised in a number of 
estate tax cases. Preliminarily, it should be pointed 
out that the filing of a federal estate tax return is a 
vastly different matter than filing a federal income 
tax return. To begin with, only a small fraction of 
estates subject to probate are required to file federal 
estate tax returns. In the second place, and of more 
significance, the responsible party in the case of 
estates very often becomes such solely by virtue of 
chance or by virtue of the relationship which he or 
she happens to occupy to the decedent. The vast ma- 
jority of people are never in their lifetimes called 
upon to perform the duties of an executor, and to 
those upon whom the responsibility falls, it rarely 
happens more than once in a lifetime. As contrasted 
with this, the obligation to file federal income tax 
returns or ordinary sales tax returns or withholding 
returns, for example, might well be described as com- 
mon knowledge, and it is an obligation which people 
in the ordinary course of affairs discharge many times 
in their lifetime. 

The earliest decision on the precise question in- 
volved here is Adelaide McColgan v. Commissioner, 10 
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B.T.A. 959. This is a decision in which the Commis- 
sioner of Internal Revenue acquiesced. (VII-2 CB 
26). In that case the Board of Tax Appeals said, with 
respect to the question of lability for the delinquency 
penalty : 

‘‘Upon consideration of the evidence presented 
as to the third issue, we are of the opinion that 
the delinquency penalty for failure on the part 
of the petitioner to file an estate tax return 
within the time prescribed by law should not be 
asserted. Petitioner is a woman evidently unfa- 
miliar with either the laws of California or the 
United States. She relied upon her attorney who 
advised her that under the circumstances the fil- 
ing of an estate tax return for the decedent’s 
estate was not required. She followed that advice 
... We think that under the circumstances the 
petitioner’s failure to file an estate tax return 
on time was due to reasonable cause and not due 
to willful neglect and therefore the imposition 
of the penalty for such failure is not authorized.’’ 


In this estate, of course, the Appellants were com- 
pletely unfamiliar with the laws of the State of Cali- 
fornia and of the United States relating to estates 
and inheritance taxation. They did, however, on many 
occasions discuss the progress of the estates in ques- 
tion with Mr. Cosgrove, the attorney in question, and 
repeatedly urged him to complete administration in 
every detail in order that the estates might be dis- 
tributed as soon as possible. They did, in fact, do 
everything that was possible and could reasonably be 
expected of persons in their position to secure compli- 
ance not only with the laws of the United States but 
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with the laws of the State of California with respect 
to the administration of estates. 


In the Estate of Frederick C. Ktrchner v. Commis- 
sioner, 46 B.T.A. 758, which was decided 14 years 
later, there was involved an executrix, the widow of 
the deceased who, during the period of administration, 
‘was not physically or mentally capable of looking 
after her business affairs. She was 65 years of age 
and had little or no knowledge of business affairs.”’ 
Administration of the estate and the filing of tax 
returns was entrusted to a series of attorneys and an 
accountant who, for various reasons, failed to give 
proper attention to the matter of filing the tax re- 
turns. The Court held under the circumstances that 
the failure to file the return was due to reasonable 
cause, and that the Commissioner erred in imposing 
the penalty. 


The Tax Court held similarly in 1950, in the case of 
the Estate of Phillip 8S. Reichers, 9 T.C.M. 403. The 
Court said: 

‘The widow and her father were the executors 
of the decedent’s estate. Neither had any experi- 
ence as executors. The widow left all matters hav- 
ing to do with the estate to her father. He went 
to Levitt, a reputable, experienced attorney, and 
asked him to take care of everything in connection 
with the estate. Levitt assured him that he would 
do so.”’ 


It is true that The Tax Court has decided cases 
against the taxpayer on this question, but we are con- 
fident that this Court will readily observe the distinc- 
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tion between those decisions and the cases on which 
we rely. For example, in the Estate of Curie, 4 T.C. 
1175, The Tax Court sustained the imposition of the 
penalty in a case in which the executor admittedly had 
full information necessary to file a return well within 
the time prescribed by law, and in addition had been 
warned by the Commissioner seven months and three 
months prior to the due date that the return must be 
filed in order to avoid the imposition of penalties. 
Obviously, on these facts there is no room for the 
contention that the failure to file was due to reasonable 
cause and, as a matter of fact, the Court suggested 
that willful neglect might be involved. 


In Estate of Abraham Werbalowski, 9 T.C. 689, the 
Court, 1n sustaining the imposition of the penalty, dis- 
tinguished the IfcColgan case upon the ground that 
the record did not show any clear understanding with 
the estate’s attorney as to his responsibility so far as 
it covered federal estate tax matters, including the 
preparation and filing of the return. The evidence in- 
dicated that this responsibility devolved upon an ac- 
countant and it was also clear from the record that 
the executors personally undertook to discharge many 
of the chores required in the administration of the 
estate itself. 


In Estate of Arthur D. Croun, T T.C. 1403, the 
Court rejected the plea that where a failure to file 
a Federal Estate Tax return occurred because the at- 
torney for the executor was not aware that there 
was any specific limit on the filing of the return was 
not attributable to reasonable cause. The Court said 
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that mere ignorance of the plain and unambiguous 
provisions of the statute and regulations prescribing 
the time for filing returns cannot be considered 
reasonable cause. 


The decision in the Cronin case gives only cursory 
attention to the matter of the late filing of the return. 
It is not clear from the record what the exact 
circumstances of the case were. It is to be noted that 
three Tax Court judges dissented in the decision but 
it is not clear as to whether they dissented with respect 
to this issue or another issue which was in the case. 


As pointed out above, the leading decision at the 
present time so far as estate tax returns are concerned 
is now the decision of the Sixth Cireuit Court of 
Appeals in Fiske v. Commissioner of Internal Reve- 
mue. We feel that that decision is conclusive upon the 
issue presented in this case. 


5. DELAY IN PAYMENT OF TAX DISTINGUISHED. 


These cases, of course, involve the payment of penal- 
ties expressly imposed in cases where there has been 
a failure to file a return on time without reasonable 
eause. The Internal Revenue Code of 1939 does not 
impose any penalty for the failure to pay estate or 
gift taxes within the time prescribed by law, although 
Section 145 of the Code does impose penalties for the 
failure to pay income taxes within the time prescribed 
by the law. The only statutory burden that must be 
met where estate taxes are paid late is the interest 
(6%) requirement. 
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It is also interesting to note that the Treasury De- 
partment Regulations 105 then in effect limits the 
Commissioner’s authority to grant extensions of time 
for the filing of returns (Section 81.69) to three 
months, whereas in any case where the payment of 
the tax on the due date would impose undue hardship 
upon the estate, the Commissioner had authority to 
extend the time for payment for a ‘‘period or periods 
not to exceed in all ten years from the due date.”’ 
(Section 81.79.) 


These matters are pointed out especially with refer- 
ence to the testimony in the Ferrari case that the Ap- 
pellants here were made aware at the outset that delay 
in the payment of the tax would result in a 6% in- 
terest obligation, and that this obligation was met by 
them at the time of payment, and as of the date of 
payment. Thus, even though it be said that as a legal 
proposition, Appellants are foreclosed from pleading 
ignorance of the law, judgment for the government 
does not necessarily follow. For on the record, they 
acted in a manner consistent with the law; their error, 
if any, was reliance upon their attorney’s representa- 
tion of fact—that a return was in fact filed before the 
due date as extended. 


CONCLUSION. 

To state again the position of the Appellants in 
these actions, we feel strongly that the application of 
the principles of the decisions discussed above, which 
we are certain represent the weight of authority on 
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the question presented, will lead unerringly to the 
conclusion that when these Appellants consulted with 
Mr. Cosgrove, an attorney of long-established reputa- 
tion, and whose confidence in him was based not only 
on that reputation but on the personal experience of 
their respective families over many years of time, and 
cooperated with him fully that they had ‘‘done all that 
ordinary business care and prudence can reasonably 
demand’’. 


Dated, San Francisco, California, 
January 21, 1957. 
Respectfully submitted, 


Henry W. Howarp, 
Attorney for Appellants. 


